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re ADMINISTRATION OF ZONING VARIANCES 


Paap cae od ; 
What are variances? What agency should grant variances? What principles should 
guide a zoning appeals board in granting variances, and what rules should 
& board adopt to conduct its business? 


| ‘The proper handling of requests for variances from the zoning ordinance re- 
quires a certain type of organizational set up and knowledge on the part of the 
officials who administer this technical phase of zoning. To prevent a misuse of 
the variance privilege, city officials need a clear understanding of what the 
variance is and how it should be administered. This report defines what vari- 
ances are, lists some of the guiding principles for determining whether a vari- 
ance should be granted, indicates who should grant zoning variances, sets forth 
the functions of the zoning appeals board, and outlines the rules to govern the 
conduct of such a board. Some of the information in this report is based on an 
Association survey made late in 1947 of the experience of 20 cities in granting 
zoning variances. The 20 cities are: Albert Lea, Minn.; Ashtabula, Ohio; Austin, 
Tex.; Brookline, Mass.; Charlottesville, Va.; Cincinnati, Ohio; Eugene, Ore.; 
Flint, Mich.; Greensboro, N. C.; Hamilton, Ohio; Mamaroneck, N. Y.; Milwaukee, 
Wis.; Pasadena, Calif.; Pontiac, Mich.; Pottstown, Pa.; Rochester, N. ¥Y.; Salina, 
Kan.; Teaneck, N. J.; University City, Mo.; and Wichita, Kan. 


What Are Zoning Variances. A zoning ordinance affects every individual piece 
of property yet the ordinance has to be framed so that each regulation will apply 
to an entire district. Somewhere in the city there are likely to be individual 
pieces of property of such unusual shape, size, topography or location that the 
strict enforcement of the zoning ordinance would deprive the owners of the use of 
their property. The city may concede that the property owner should be allowed 
to use his property in ways that do not strictly conform to the zoning ordinance. 
In other words, the city makes an exception in his case. A variance is one form 
of exception, limited to those instances where the irregularity, shape, depth, 
steepness, shallowness, sometimes location and other exceptional physical condi- 
tions of the property would deprive the owner of a reasonable use of his land if 
the zoning ordinance were strictly applied. Value of the property, needs of the 
surrounding areas, aesthetics, and profitability of alternative uses to which the 
land can be put are not considerations in determining whether a variance should 


be granted. 


To illustrate: a property owner may have a corner lot so shallow that if he 
met the requirements for front and rear yards he would not have sufficient land 
upon which to build a house. If no exceptions were allowed in this case, the pro- 
perty owner might well claim in the courts that the zoning ordinance had deprived 
him of the use of this property without due process of law and without compensation 
and was therefore unconstitutional. The courts would doubtless agree. Adverse 
court decisions of this nature would jeopardize the whole process of zoning and 
would be time consuming and costly both to the city and to the property owner. 


(Over) 


370 MANAGEMENT INFORMATION SERVICE ‘ Report No. e: 
ee araeenanguenceent draenei Sette hte CCN TNL LT NL CNL Nn 


llow- 
The zoning board of appeals may take care of these unusual cases by 8 

ing minor departures from the strict letter of the regulations so as to Prine 
relief to an individual property owner from unnecessary hardship but at the sam 
time not harm the general public or the interest of the adjoining owners. In . 
granting these exceptions the board may establish special conditions designed 2 
make the exception less objectionable. For example, in the hypothetical case 0 
the shallow lot the board of appeals might allow the property owner to provide 4 
rear yard of only 20 feet deep instead of the required 25 feet, on condition tha 
he build a garage attached to the house rather than a separate garage at the rear 
of the lot. 


The Agency to Grant Variances. Variances from the zoning ordinance should 
be granted by a zoning appeals board or a board of adjustment only after a pub- 
lic hearing on the exception requested. It is doubtful whether the planning com- 
mission should be authorized to grant variances and much more doubtful as regards 
the city council. The planning agency loses its freedom to plan if given the 
responsibility for enforcing the zoning ordinance. The city council may indulge 
in "spot zoning" when acceding to requests concerning individual pieces of pro- 
perty. Preferably a board of appeals should be appointed by the mayor or the 
city council and should include representatives from the city planning agency 
and perhaps also a member of the city council. 


This appears to be the practice in the 20 cities surveyed by the Associa- 
tion. The appeals board is appointed by the mayor in 7 cities, by the council 
in 6 cities, and by the city manager in 2. In the five remaining cities, the 
city council acts as the appeal board in Salina, the city planning commission 
in Ashtabula, Eugene, and Flint, while in Pasadena a committee of the planning 
commission serves as the appeals agency. In Albert Lea the appeals board 
merely recommends, and the council holds the hearing and takes final action. 


In addition to the four cities where the plan commission itself is the 
appeals board, from one to three members of the plan commission are members of 
the board in eight cities making a total of 12 out of 20 cities where the plan- 
ning commission members are on the appeals board. In only three cities, however, 
is a member of the council a member of the appeals board except in Salina where 
the entire council constitutes the appeal board. These three cities are Ashta- 
bula, Flint, and Wichita. 


What are the functions of the zoning appeals board and what should be its 
relation to the planning commission and the city council? The zoning appeals 
board has three responsibilities: (1) the interpretation of the zoning ordinance, 
(2) the issuance of special permits, and (3) the granting of variances. An ex- 
planation might be made of the first two responsibilities. In the case of inter- 
pretation of the zoning ordinance the board of appeals would decide any question 
involving an interpretation of any provision of the ordinance including a deter- 
mination of the exact location of any district boundary if there is any uncer- 
tainty regarding the boundary. In other words a private property owner could 
appeal to the board from the decision made by a city official. As to its second 
responsibility, the board may issue special permits for any of the uses for which 
the ordinance requires a permit from the board of appeals. The board would also 
issue the permit governing the extension of a land use existing when the ordinance 
was adopted into a contiguous but more restricted district if the distance does 
not exceed a prescribed number of feet. The board cannot issue a special permit 


if it finds that such a permit will injure the neighborhood or otherwise be detri- 
mental to the public welfare. 


NISTRATION OF 


_ tive officials enforcing the zoning ordinance. Th 
iat piers ne fo! : e. erefore the zoning board serves 
ek. cA sg neetepediona,gemgiadl et no responsibility for the preparation of the 
aster s zoning ordinance, and is free of the politic 
borne by the council. é pin ee 


On the other hand, the separation of the appeals board from the planning 
agency and the city council does not imply that the first should be isolated from 
the other two. The city planning agency should make a continuous check of the 
types of variances requested because the character and number of applications 
received may indicate a trend toward a change in land use. A study of the land 
pattern may justify the planning agency in recommending to the council that dis- 
trict boundaries be changed or that other amendments to the zoning ordinance be 
adopted. Furthermore, a representative of the planning agency might attend the 
hearing to explain, if necessary, the city's policies on planning and zoning. 


: 
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Even though a city has a separate appeals board, there is still the question 
of whether the decisions of the board should be reviewable by the city council. 

It is doubtful if the council should hear appeals from the decisions of the zoning 
board. An alternative method is to have the appeals from the decisions of the 
board made directly to the courts. A small city may find a satisfactory arrange- 
ment in having the appeals board advisory to the council. But where the pressure 
of the council's business prevents attention to the minutiae of detail accom- 
panying a variance case or prevents a thorough understanding of the zoning ordi- 
nance, then a separate board is necessary to assure adequate consideration to 

all sides of the issue. A city council should always hear complaints as to the 
composition of the board, the form of its proceedings, and its fairness in hearing 
complaints. But the consideration of an appeal from the zoning board is primarily 
a determination of fact or the interpretation of law, both of which should pro- 
bably be carried out in court under the orthodox legal rules for the presentation 
of evidence. 


The Role of the Appeals Board in Granting Variances. The board of appeals is 
an administrative body with quasi-judicial powers in the application of the zoning 
ordinance in special and exceptional cases. The board does not have unlimited 
powers to grant variances. First of all, the board of appeals must accept the 
zoning ordinance and zoning map as correct. Second, it must restrict itself to 
the narrow field of adjustment falling within its jurisdiction as defined in the 
statutes or ordinance under which it was created. The board cannot amend the 
zoning ordinance nor set aright what it believes to be poor zoning. The board may 
conclude that certain amendments of the text or map of the zoning ordinance are 
justified and such proposals should be brought to the attention of the planning 


agency or the city council. 


Boards of zoning appeals do not have police powers and must rely on the re- 
fusal of a permit or upon the courts to persuade the property owner of the right- 
ness of their decisions. The board does have some discretionary power, for 
example, in specifying the conditions that accompany the variance granted the 
property owners, yet even these conditions must strengthen the intent of the zoning 
ordinance. Its hearings or investigations are largely juaicial in nature but at 
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the same time are quite informal despite their similarity to a court ~ capil 
evidence for a decision in each case. Courts have held that such boar . 

not exceed their statutory or ordinance power, that their hearing proce peheee: 
must be fair, and that each plaintiff must be accorded his rights i og 
process of law. A board's reponsibility is substantially an evaluat i vs 
group of facts in terms of the zoning ordinance, not a ry peneinn ose sctad ie 
legal rights of the property owner versus the public policy of the city. ane 
board may modify the terms of the zoning ordinance within the limits epee . 
by the ordinance and the action of the board must rest on evidence that clearly 
justifies the action. 


Principles to Guide the Granting of Variances. The granting of a Uhaat 
is a difficult task for an appeals board. Each board should have a set of gas - 
ing principles to help decide whether a variance should be granted or a These 
principles should be adopted by the board as part of its official regulat rn c 
although in some cities it may be necessary to incorporate them in the ordinanc 
itself. The set of principles given below represents a condensed version of 
those outlined in "A Planning Manual for Zoning", Volume II, preliminary draft, 
(pp. 330-335), December, 1940, (unpublished) by the American Society of Planning 
Officials, 1313 East 60th Street, Chicago 37, Illinois. Rules such as these 
only supplement the zoning ordinance and can never exceed the intent of that 
ordinance. 


1. A variance can apply only to a specific use which is proposed for a spe- 
cific lot, and application for the variance must be made in connection with an 
application for a building permit covering the proposed use. In other words, a 
variance. cannot be granted for a use which may possibly be established at some 
time in the distant future. 


2. A variance is not merely a device to permit an applicant to do something 
which does not conform to the requirements of the zoning ordinance. It is a 
means of relief which is available only when some peculiar circumstance as to 
size or shape of the parcel of land (and sometimes its location) is such that 
the literal application of the provisions of the ordinance would impair the 
owner's rights to some reasonable use of the property. A variance cannot be 
granted unless, in the first place, there are such peculiar circumstances. 


3. Circumstances which cause the hardship must be peculiar to the lot in 
question, or to such a small number of lots that they clearly constitute marked 
exceptions to the property in the neighborhood. If the circumstances cited as 
a@ basis for applying for the variance are common to property in the neighborhood, 
@ variance cannot be granted. 


4, The nature of the special circumstances which justify consideration of 
a variance ordinarily relate only to the size or shape of the parcel of land. 
There will occasionally be found lots of such peculiar sizes and shapes that no 
zoning regulations could possibly be devised to fit them under general rules. 
Occasionally, but not generally, the peculiar circumstances apply to location, 
such as might conceivably be a result of topography or if a lot in a residential 
district was situated immediately between two lots on which nonconforming com-~ 
mercial uses were in existence. On the other hand, the location of a lot ad- 
Jacent to the boundary of a less restricted district does not offer any justi- 
fication for a variance. Any adjustment to be made at district boundaries should 
be included in the provisions of the zoning ordinance itself, 


5 After establishing the peculiar circumstances applying to the lot in 
question, it is next necessary to show that the variance is required in order to 


eee = al 


reserve a substantial property right of the petitioner. It is of no moment 


Bs It next becomes necesser 

____ 6. Tt next becor ec ary to determine whether the variance which is 
siete etgact materially detrimental to adjacent property, the neighborhood 
aie Mee plat Although there must be an absolute finding that there are 
Hecate umstances applying to the property and that the granting of an ad~ 
abet tt “ necessary to preserve substantial property rights, it may not be 
Dis « Sl i aE absolute finding that the granting of the variance will not 
Bites ec are to the neighborhood. Hence this third criterion usually re- 
a r ere shall be a finding that the granting of the variance will not 
oe "materially detrimental" to the neighborhood or to the public welfare. 


ks The regulations to which the variance is sought shall be modified as 

src sa ca gi age the substantial intent and purpose of the regulations 
1} served. The granting of the variance should be made subject t 

conditions as will contribute to this end. acre 


8. A board should carefully distinguish between a use pérmit and a variance 
so ehas if both a use permit and a variance are requested for any one lot, the 
board's actions in considering them should be kept separate as a matter of record. 


Rules for Hearings. A board of zoning appeals should conduct its.” hearings 
in an orderly manner but unnecessary formality should be avoided. To facilitate 
the proceedings the board should adopt rules of procedure in order to permit all 
interested parties to have an opportunity to present their side of the case. In 
10 of the 20 cities surveyed the appeals board has adopted rules of procedure 
while in 10 other cities such rules have not been adopted. In some cities, how- 
ever, as in Albert Lea, certain essential provisions generally found in the rules 
are included in the zoning ordinance. The rules set forth the organization of 
the board, the method of making application for a variance, and procedure in 
handling cases before the board, explanation of the calendar, procedure and final 
disposition of cases, re-hearings, and forms and records used. 


The board should maintain a minute book, a docket, an index of cases, and such 


other records as are necessary for its operations. The minute pook would show all 
important facts pertaining to each meeting and hearing, including a copy of each 
resolution acted upon by the board. The minutes should also show the vote of 

each member upon each resolution as well as those absent and failing to vote. The 
docket should contain a record of each case, the name and address of the appellant, 
a brief description of the premises involved, nature of the appeal, and final dis- 


position of the case. 


The docket should also show all other important data and dates concerning the 
case such as the dates of filing notice of appeal, filing other required informa- 
tion, sending out notices, posting of notice of hearing, and dates of hearings, 
inspections, continuances, and final determination. The secretary should also 
maintain an index system indicating alphabetically by names of appellants all 
cases coming before the board and the case number of each. All records of appeal 
should be kept in the office of the secretary and in such manner as to be access- 
ible to the public at all reasonable hours. 
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Board meetings should be held at regular intervals except that the chairman 
may dispense with a meeting by notifying each member of board in advance + All 
meetings should be open to the public except that the board may go into an exe- 
cutive session to discuss an appeal or to arrive at a decision. 


The board should adopt a rule establishing the number of days from the date 
of refusal of a permit that an appeal must be filed. The rule should also re- 
quire that the appeal be filed on an official form in order to provide the board 
with sufficient information for a clear understanding of the case. Furthermore, 
the rules should specify who should be allowed to appeal and the order of events 
during a hearing. Each party should be permitted to make a complete statement 
without interruption except that members of the board may interrupt the proceed~- 
ings at any time to ask questions with the permission of the chairman. 


Every appellant should be required to furnish the secretary of the board 
with the names and last known addresses of the last owners of record of all land 
within a certain distance of the premises involved. A notice of the hearing 
would be mailed to each such owner not less than five days before the hearing. 
Notices of the hearing should be posted on the premises involved and on at least 
three public places within a prescribed distance before the public hearing. 


The rules should prescribe in detail the procedure for maintaining the board's 
calendar and docket--such as the time of hearing, notice in advance of hearing, 
the date of hearing and adjournment. Each case should be numbered serially, 
docketed, and placed on the calendar by the secretary for hearing. Notice of the 
hearing should be given to the appellant and the building inspector. All appeals 
should be heard by the board in the order in which they are set for hearing on 
the calendar except that an appeal might be advanced or postponed by order of the 
board. 


The rules should provide for the final disposition of every appeal, the con- 
ditions under which a case may be withdrawn, and the stipulations for a re-hearing 
requested by any party. A re-hearing of an appeal should be granted only if sub- 
stantial new evidence is submitted which could not reasonably have been presented 
at the previous hearing. The new evidence might accompany the request for a re- 
hearing so that the board can decide whether a new appeal is justified. Even 
then the board may grant a re-hearing only on the affirmative vote of at least 
two-thirds of its members. 


The board's final action in every case should be in the form of a resolu- 
tion stating the reasons for its decision accompanied by any additional condi- 
tions imposed by the board to carry out the intent of the zoning ordinance. 
These conditions should be specifically stated in the resolution and also in the 
building permit which is valid only so long as the conditions are conformed to. 
Each resolution should of course be signed by the chairman and attested to by 
the secretary as evidence of the board's action. An original resolution should 
be filed with the board's records with copies sent to the building inspector 
and to the appellant concerned. 


Note: Copies of rules of boards of appeals and typical application forms 
are available on loan to the cities subscribing to the Management Information 
Service. 


